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INTRODUCTION
In what ways can the clash between cultural autonomy and child marriage prohibition be addressed? Ordinarily, a child should be a person who, in some fundamental way, is not yet developed, but is in the process of developing. 1 However, the definition of a child remains inconsistent, ambiguous, and varying according to countries, circumstances, regions and communities. It also varies based on the applicable nature of law. For example, there are varying definitions of a child, age of marriage, and age of consent under marriage laws, criminal laws, juvenile justice, child protection, and contract laws. Over time, the definition of a child has undergone and is undergoing review by governments through constitutional amendments, since the constitution is the supreme law in most states. For example, the Malawian constitution, with regards to age of marriage, was amended to bring uniformity in the definition of a child and to close loopholes that allow children between the ages of 15 and 18 years to get married with parental consent. The amendment was also to align the Constitution with other statutory laws such as the Marriage, Divorce and Family Relations Act, a law that sets 18 as the age of marriage. 2 On 20 January 2016, the Zimbabwean constitutional court struck off section 22(1) of the Marriage Act, which allowed children under the age of 18 to marry. The Justices of the court ruled that the provision is inconsistent with the Zimbabwean Constitution. The court ordered that ''No person, male or female, in Zimbabwe may enter into any marriage, including an unregistered customary law union or any other union, including one arising out of religion or a religious rite, before attaining the age of eighteen (18)''. 3 The Zimbabwean Parliament is also set to pass a new law that would see parents arrested for accepting lobola (brides-price) for children younger than 18. 4 The Zimbabwean Customary Marriage Act, which is silent on the age of marriage, shall have an insertion stating that no person under the age of 18 shall be capable of contracting marriage. 5 On February 2015, the Malawian parliament passed the Marriage, Divorce and Family Relations Act (Bill No. 5 of 2015). 6 The Act increases the legal age of marriage to 18 and punishes the perpetrators of child marriage. Recently, legal drafters from the Southern African Development Community (SADC) approved and adopted a regional Model Law on Eradicating Child Marriage. 7 The Model Law aims to eradicate child marriage and protect children already in marriage. Countries in the SADC region such as Zambia and Mozambique are working towards aligning their Marriage laws as well as their constitution to the Model law. 8 Nonetheless, these changes have not eliminated of family support versus the lack of it on a child. It situates this loss of identity to lack of family support. Part four identifies state efforts to combat and harmonise laws on child rights and prevent child marriages. It will further highlight the challenges faced in combating this menace. Fifth part conceptualises cultural relativism. This part situates the challenges faced in combating the widespread of child marriage practice and problem of loss of identity to the clash between cultural autonomy and law. It then argues that the journey to self-discovery and identity is at the intersection of culture, law, and religion. Final part draws a causal link between the prevalence of child marriage and normative interaction.
CONCEPTUALISING CHILD, CHILD MARRIAGE AND IDENTITY
Childhood is a natural and universal period of transition to adulthood. 15 However, what or who is a child is an important question that is rarely asked because it seems to be irrelevant. 16 The term child which in Latin means infans, is defined as a person who is inarticulate, immature and needs protection. 17 African Charter on the Rights and Welfare of the Child (ACRWC) defines a child as every human being below the age of 18 years. 18 Article 1 of the Convention on the Rights of the Child (CRC) of 1989 defines a child as any human being below the age of eighteen years, unless under the law applicable to the child, majority is attained earlier. Most national constitution and statutes have their definition and set legal age of who is a child. 19 The inconsistency surrounding the meaning of a child both legally and culturally is the most striking and problematic aspect of the concept. This is because the conception of the child is wide and the age of the majority varies from time to time, space to space and from one culture to another. 20 Age of majority here means the legally fixed threshold of adulthood. At this point, a child ceases to be considered a child and assumes the legal control over their persons, actions, decisions thus terminating parental control and legal responsibilities over them. For time conception of a child, Ariès in his child development theory argued that in the medieval period, childhood did not exist but was rather closely linked to adulthood, adolescence and seen as a period of independence. 21 Scholars such as Luker have argued that the concept of adolescence was introduced in the twentieth century by the move of global economy and society. 22 For instance, the puberty emergence signals the termination of childhood. 23 Consequently, it can be argued that the conception of a child is no longer perceived as a natural/universal group but is subject to legal and socio-cultural context. 24 This is because the experiences of children are different across the globe. 25 Sociocultural construction and perception of who is a child occurs when there is transformation or alteration (socio-economic conditions) that directly or indirectly affects a large segment of that population or community. These socio-economic changes such as cash economy, cost of migration, global warming and a shift from subsistence form of agriculture to commercial form, brought about a shift from communalism to individualism thus influencing behaviour and decisions. 26 Furthermore, structural adjustments programmes, western education and religion brought about distortion in practices such as marriage systems such as bridewealth payment. 27 The result is high demand of bridewealth payment and high incidence of child marriage.
Child marriage as violation of human rights has been a subject of global concern.
28 Literature on child marriage has grown significantly over the past decade. Studies have shown that child marriage exists to a great significant as a traditional practice in rural areas and amongst people living in poverty. 29 The main driver of high rates of child marriage is the level of socio-economic development in many countries. 30 As such the need for survival pushes most poor households to give their girl-child out in marriage. 31 This practice is an economic surviving approach which reduces the number of persons to feed in the household, and also reduces the cost of raising daughters or sending them to school. 32 Secondly, child marriage is deeply rooted in cultural values and practices. 33 Culture shapes peoples' behaviour and commands their respect. 34 Most times, the need to preserve age long tradition/ perceptions also encourages high rates of early marriage. 35 Most families are under pressure to conform to some certain customary requirements; failure of which can lead to ridicule or family shame. 36 An example of some tradition that promotes child marriage can be seen in the practice of ukuthwala (forced marriage or marriage by abduction) notable amongst the Eastern Cape of South Africa. 37 Also the rites of passage ceremonies in which girls as young as eight are compelled to attend customary rites that "teach" them what it means to be a woman and what it entails to be a woman promotes child marriage. 38 Thirdly, patriarchal ordering contributes to child marriage. 39 This point also contributes to gender inequality. 40 Studies have shown that the institution of patriarchy lies in the socialization of the child practice whereby the boy child is taught how to be in control and the girl-child how to be submissive, making them (girl-child) 'traditional underdogs'. 41 Studies have also shown that child marriage still persists because of the low value given to women and girls. 42 The families who engage in this practice consider it a way to secure their child's future without 31 paying attention to the effects it has on the child. 43 In what follows, this article will situate lost identity as an effect of child marriage.
LOST IDENTITY IN THE CONTEXT OF CHILD MARRIAGE
Before looking at the effects of child marriage on the child it is worthy to note that child marriage varies depending on society's view of the role, structure, pattern, individual and collective responsibilities of every member of the family. Family is the foundation of social life in human societies. It is a major institution tasked with the responsibility of social and economic empowerment, reproduction of society both socially and otherwise, protection and guidance. As such its influence on child's personality development cannot be over emphasised. The foundation of family in most traditional societies is marriage whether monogamous or polygamous. 44 Marriage and family are key structures in most societies. Consequently, when families engage or force their girl child to early marriage it causes psychological breakdown/ distress. 45 It also impedes on the health, sexual, social, emotional and psychological development of the victim. 46 Since most of child marriages are without the free and full consent of the girl who most times lack the decision-making powers and skills to be mothers and wives, they are forced to become adults. 47 These children grow up as a child without childhood. The result is that after marriage these children become isolated from society, develop low self-esteem, lose their self-worth and identity. 48 The reason is that most of these girls who marry before the age of 18 have low educational level, lack access to information on sex and use of contraceptives, they are also forced into sexual activity despite the fact they are ill prepared for it. 49 Efforts have therefore been put in place by government to put to an end to the incessant increase of child marriage. In what follows this article will examine the efforts of government to end child marriage and challenges encountered in the intervention. 43 
INTERVENTIONS TO END CHILD MARRIAGE
Efforts, strategies, policies, programs, laws by both international and national government have been put in place to stop this social anomaly. 50 These international treaties and conventions include but not limited to article 21 (1) and (2) of the African Charter on the Rights and Welfare of the Child 1990, 51 article 19 (1) and (2) The first is the issue of imposing foreign culture on non-western societies. According to Bunting, most programs, strategies are bound to fail if it is perceived by the recipients as a means to import foreign values/culture or an attempt to regulate population growth. 56 Explaining further she said that if communities do not see early marriage as a human rights violation, many programmes aimed at stopping it may be seen as imposition of western/foreign values regarding marriage on non-western societies. 57 It is worthy to note that culture gives people a sense of belongings, as such it is difficult to let go of most of its belief. 58 The second challenge is patriarchy. The issue of patriarchy also poses a barrier to the success of child marriage programs. When people believe that the programs will empower women or girls to challenge their husbands, then it becomes very difficult to implement the programs. This empowerment can come in the form of education for the girls, the result is that women can become self-reliant and aware of their rights. Consequently, they are denied the privilege of going to school. The third challenge relates to the suitability of the program to address the condition of the girls in question. According to Bridgeman and Monk, most programmes and policies are not culturally suitable to address the socio-economic conditions in which girls and young women live. 59 According to them, the consequences and reason for child marriage might differ from place to place and time due to cultural factors. 60 Burr in agreement to this suggests that real changes will only take place if close attention and respect is shown for cultural beliefs and practices of local people, including children. 61 Kabeberi-Macharia argues in line with Bridgeman et al that most programmes are not culturally appropriate to address the socio-economic conditions of the girl-child because they fail to show an understanding of the status of the girl-child, the cultural norms, attitudes and economic activities of the community she comes from and how these have been shaped by social and economic factors. 62 Freeman also suggests that child's rights be expressed in a universal term but applied in a way that is responsive to the local context. 63 This issue was also raised by Lowe and Douglas when they suggested that regional approach rather than a global approach should be adopted towards and if success to child marriage programs is to be achieved. 64 Arango et al also argues that careful understanding of the cultural context within which these practices take place must be looked into for successful child marriage programs. 65 The fourth challenge is legal pluralism. The term is defined as the existence of multiple legal systems within one legal field, human population and/or geographic area. 66 Gaffney-Rhys notes that legal pluralism which is prevalent in most African countries hampers the success of child marriage programs. 67 This issue of legal pluralism according to her is of two types; the first one involves the co-existence of international treaties and national laws. An example is the article 16(2) of the Convention on the Elimination of all forms of Discrimination against Women (CEDAW) which states that '[t]he betrothal and the marriage of a child shall have no legal effect…' but failed to define who a child is. It merely provides that States fix the age without any suggestion. Also, article (1) of the Convention on the Rights of the Child (1989) clearly defines a child as a person below the age of eighteen (18) . Also, the UN General Assembly adopted the resolution that minimum age for marriage should not be less than fifteen (15) during its twentieth session in 1965. 68 The African Charter on the Rights and Welfare of the Child (ACRWC) 1990 also stipulates that minimum age for marriage is 18, countries like Mozambique permits that girls be married at the age of 14. The implication of this is that some countries find it problematic to ascertain age at marriage, partly because they either ratified the UN recommendation or CEDAW or the ACRWC. Secondly is the issue of recognition/acceptance of national laws and personal laws by many countries. Most national laws exist in conjunction with personal laws which allows marriage at a far earlier age. An example is the Muslims, who are subject to the sharia law which does not stipulate any specific age. 69 Kuenyehia in agreement with Gaffney-Rhys said that the interaction of these laws often result in conflict, abuse and denial of rights. 70 Himonga also argues that the application of customary law together with the state laws lead to conflict as such, it can affect the implementation of conventions. 71 The fifth challenge is culture and complexity of government procedures. People's dependence on their tradition slows down the implementation of convention and international treaties. According to the surveys taken by the World Bank's Institutional Reform and Capacity Building Project (IRCBP), rural people see the customary legal system as the main source of authority because it is more accessible and the most influential in their lives; they trust their traditional leaders more than they trust the formal government because they are more familiar to them; they are more likely turn to traditional chiefs and local courts to settle their disputes than they are to turn to formal government bodies like police units and courts. 72 While most victims of early child marriage prefer to settle the problem amongst their local communities or NGOs, the formal system like the court doesn't help matters as most of their procedures are lengthy, complicated, expensive, and foreign, it also takes time to achieve desired result. 73 The sixth challenge is lack of skill/ expertise and awareness. Most of the traditional authorities, law enforcement officials are not well trained or aware of child marriage, its ills and legal prohibition making most of the cases of early child marriage unreported. 74 Lack of skills and capacity has been noted to be a barrier to the effective functioning of child marriage programs. According to a report on Stamping out and Preventing Gender-Based Violence and Child Marriage, the Ministry of Chiefs and Traditional Affairs (MCTA) in Zambia has taken a strong lead on tackling child marriage, launching a campaign to end child marriage (ECM) in April 2013 which has, to date, increased media coverage, and conducted provincial sensi-tisation workshops with traditional chiefs but it (MCTA) has limited technical capacity. 75 The empowerment of Chiefs/traditional leaders will go a long way in mitigating child marriage. Recently, a chief in Malawi annulled 330 customary marriages -of which 175 were girl wives and 155 were boy fathers. 76 Bunting also notes that the available laws and policies are not being complied with because people are not aware of their existence. 77 The seventh challenge is the domestication of international treaties and inaccessibility of most child marriage centres. Jonas highlights that the issue of ratification of international treaties can mitigate the success of child marriage programs. 78 According to him, international treaties are not self-executing and will only be a noble declaration if not domesticated. He suggested the need for them to be domesticated locally either through making of a new law or adjusting existing laws to conform to the requirements of the instrument. Jonas also raised the issue of inaccessibility of most NGO's, and other institutions that work to eradicate child marriage. 79 According to him, most of the NGO's are located in the urban areas making it difficult for children in the rural areas to access the available facilities.
The eighth challenge to the success of child marriage programs is the issue of funding. Most programs depend on international communities, government and other donors for its success. 80 Financial assistance and basic supplies like vehicles and writing supplies seems to be inadequate, making plans for eradication of early child marriage unrealisable.
From its findings in Sierra Leone, Plan International reported that the lack of funding is mostly because the government lack the political will to end child marriage. 81 Government has not made child marriage its priority, as such allocating resources to end it may be more than a mirage. 82 The ninth challenge faced in effective programming and policy regarding child marriage is the fact that most marriages are unregistered and unofficial as such very little data exist about child marriage. 83 The tenth challenge relates to the fact that most human right programs deal with the individual rather than the group. As Bennet put it, human rights emphasize the individual while customary law emphasizes the group or community; customary law stresses duties, human rights regimes naturally stress rights; and customary law is imbued with the principle of pa-triarchy, which means that any freedoms of thought, speech, movement or association are qualified by the respect due to all senior men. 84 The eleventh challenge is the issue of the meaning of a child and variations in the age for marriage. Chinyangara et al note that variations in the minimum age for marriage and also the definition and understanding of who a child is can pose a challenge to the success of programs. 85 Ariès accepts that there are different variations in understanding and meaning of who a child is, making it difficult to adhere to the provisions of international conventions. 86 Ncube argues that there exist diverse cultural and traditional ideas of childhood, its role, its rights and obligations that must be put into consideration in the interpretation of children's rights. 87 Rhezaura argues that the world community is so diverse socially, economically and culturally, as such cannot understand children's rights the same way. 88 According to him, regional studies/survey should be conducted in order to ascertain how communities understand and apply children's rights, how it defines the relationship of parent and child and what it considers to be appropriate conduct between them and other members of the family. 89 Affirming the argument of Rhezaura, Himonga notes that proper assessment should be done to ascertain what meaning and understanding the Convention and various treaties means to children and their various families using Zambia as an example. 90 This challenge relates also to the issue of cultural relativism. The next section will review the concept of cultural relativism. It situates the challenges faced in combating the widespread of child marriage practice and problem of loss of identity to the clash between cultural autonomy by arguing that the journey to self-discovery and identity is at the intersection of culture, law, and religion.
CULTURAL RELATIVISM AND LOSS OF IDENTITY
The practice of child marriage has developed differently in diverse communities based on different meaning and social context of specific community. 91 In other words, practice such as child marriage, are sanctioned by the relevant social understandings of the cultures within which they are practiced. In most societies, child marriage persists because of the belief that young girls will engage in premarital sex or get unwanted pregnancy either by choice or by for-ce which might render them (girls) unmarriageable. 92 This is mostly the case in communities where virginity is valued. 93 As such they are married early to ensure their virginity. 94 Other communities, believe that early marriage will derail young girls from engaging in any promiscuous act either for financial purposes or otherwise. 95 Yet, others engage in child marriage because of the incentives of bridewealth payment. 96 These examples show that child marriage is relative to the individual community. In other words, the success and failure of child marriage programmes is based on the interest of the community it serves. The term cultural relativism is a principle that holds that some cultural and historical variations are exempt from legitimate criticism by outsiders. 97 This term is strongly supported by notions of communal autonomy and self-determination. The challenges faced in combating the widespread of child marriage practice and problem of loss of identity relates to the clash between cultural, religious autonomy and state laws. Therefore, restoring the lost identity of children who are engaged in child marriage rests on resolving the tension between law, religion and culture.
THE TENSION BETWEEN CULTURE, LAW AND RELIGION: A CASE OF LEGAL PLURALISM
Legal pluralism is the consequence of colonial rule in Africa. 98 The concept of legal pluralism recognises religious, customary and other state laws. 99 Customary law as well as religious law such as Islamic law is entrenched in the community. The application of these laws to practices such as marriage leads to conflict of laws. For instance, family laws which are regulated by customary laws conflicts with provisions of state laws and other international laws. These laws (state laws and international conventions and treaties) create loop hole that allows the application of customary law. In South Africa, section 24 (1) of the Marriage Act states that 'No marriage officer shall solemnize a marriage between parties of whom one or both are minors unless the consent to the party or parties which is legally required for contracting the marriage has been granted and furnished to him in writing'. Subsection 2 states that 'For the purposes of sub-section (1) a minor does not include a person who is under the age of twenty -one years and previously contracted a valid marriage which has been dissolved by death or divorce'. 100 While Sec 3 (3) (a) of the Recognition of Customary Marriages Act 120 of 1998 states that 'If either of the prospective spouses is a minor, both his or her parents, or if he or she has no parents, his or her legal guardian, must consent to the marriage. In Zimbabwe Sec 20 (2) of the Marriage Act states that 'the marriage of a minor shall not be solemnized without the consent in writing of the persons who are, at the time of the proposed marriage, the legal guardians of such minor or, where a minor has only one legal guardian without the consent in writing of such legal guardian'.
101 Sec 16 (3) of the Zimbabweans' Constitution provides that state and government agencies at all level must ensure due respect of the dignity of traditional institutions.
102 Article 17 of the Covenant on Civil and Political Rights (CCPR) provides that no one shall be subjected to unlawful or arbitrary interference with his privacy or family. 103 What is arbitrary and unlawful is not defined. Article 17 (2) went further to state that everyone has the right to the protection of the law against such interference. In most communities and under customary law, age of marriage does not determine capacity to marry. In these communities, puberty signifies the ability of a girl-child her ability to procreate, become a wife and mother. 104 In the context of child marriage therefore, the implication of this provision (Article 17(2) of CCPR) is that no one should interfere with family issues. In the light of this plural legal settings presented above, these legislations and other human rights provisions contain opportunities, contradictions and loopholes that allows child marriage to strive. It seems therefore, that the success of child marriage programs and laws rest in acknowledging that autonomy revolves around the values and interests of a community. It rests on respecting the meanings attached to the idea of equality, recognising the right of indigenous nations to define and protect their cultural traditions and customs.
CONCLUSION
Child marriage, a global menace and violation of human rights, cuts across all countries, cultures, regions, religions and ethnicities. It affects both boys and girls. As shown, culture and religion play significant role in shaping the definition, influencing and structuring behaviour around marriage more than law. From the above, it is clear that a number of external and internal factors (socio-economic factors) encourages the prevalence of child marriage, which leads to loss of identity in children. This is despite the efforts made by government and other reformers to end the widespread practice. The practice of child marriage is being challenged and renegotiated by different communities whose interests it serves. So far as these interests and socio-economic conditions continue to persist, child marriage will continue to be championed by its believers.
105
It is also clear that child marriage has devastating effects ranging from physical, emotional, health, sexual and social on the girl child. Its persistence is heightened by various socio-economic conditions such as poverty. Consequently, the journey to self-discovery and identity which is at the intersection of culture, law, and religion needs an approach to cultural practice that takes autonomy rather than universalisation as a central guiding principle. The journey to self-recovery also entails a policy dialogue with stakeholders in the community such as the religious and community leaders who have enormous influence in the community. Hence, a bottom-up approach is required to understand and solve the problem of child marriage. This approach requires understanding and being sensitive to people's lived realities that drive child marriage and other societal menace. 86 
LIST OF REGULATIONS, ACTS AND COURT DECISIONS
Jane Diala* DIJETE U DJETETU: DJEČJI BRAK I IZGUBLJENI IDENTITET U JUŽNOJ AFRICI** Sažetak U većini zajednica u subsaharskoj Africi definicije djeteta neodređene su i razlikuju se kulturološki, politički i društveno. Definicije djeteta koje nalazimo u zakonima primjerice kada se radi o problemu dječjih brakova ukazuje na različita značenja. Dječji brak koji predstavlja kršenje ljudskih prava je pravna ili običajna zajednica u kojoj su jedan ili oba supružnika mlađi od 18 godina. Ova praksa prevladava u većini zajednica u subsaharskoj Africi. Nedvojbeno takav brak uskraćuje djeci priliku da uživaju u djetinjstvu i osjećaju brižnosti, zaštite i skrbi. Umjesto toga, dječji brak ih pretvara u zaštitnike, hranitelje i skrbnike. Ona su gurnuta u odgovornu ulogu roditelja. Na taj način nestaje granica između uloge i odgovornosti odrasle osobe i djeteta. S obzirom na to da djeca nisu pripremljena za brak i sve ono što brak sa sobom donosi kao što su spolna, psihološka, emocionalna i fizička zrelost da budu supružnici i eventualno roditelji, u ovom se radu ističe da put do samospoznaje i identiteta vodi preko raskrižja kulture, zakona i religije. Sukob između vjerske i kulturne autonomije kao glavni problem u primjeni nacionalnog i međunarodnog prava proizlazi iz zahtjeva za neprimjenom propisa za zaštitu djeteta i braka u slučajevima kulturne ili vjerske autonomije. Na temelju podataka prikupljenih tijekom terenskog rada u zemljama južne Afrike i literature o kulturnom relativizmu, ovaj rad upućuje da se sukob između kulturne autonomije i zabrane dječjeg braka najbolje rješava sa stajališta pravnog pluralizma. Ovo stajalište nastoji premostiti jaz između običajnog prava, nacionalnog prava i međunarodnih ugovora te zahtijeva osjetljivost za ekonomske i sociokulturne čimbenike koji su podloga ustrajnosti na sklapanju dječjeg braka.
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